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To: 
Chair NNC
Deputy Directors, National Probation Service

Chief Executive Officers, CRCs

CRC HR Leads

Director of HR, NOMS

Members of the NNC

NNC CIRCULAR No. 4/2016
NNC Management of Change Protocol

Dear Colleague
The Joint Secretaries would like to remind colleagues of the existence of the agreed Management of Change protocol (NNC Circular 8/2012 and attached as Annex A) and in particular the need for employers to inform the Joint Secretaries at the earliest possible opportunity of any restructuring activity which might involve potential redundancies.
The stated aim of NNC Management of Change Protocol is for the employers and trade unions to work together to maintain the security of employment of probation staff in a positive industrial relations climate.

Early notification to the Joint Secretaries of the instigation of a Period of Reflection will help the Joint Secretaries to ensure that they are able to review the processes undertaken locally and decide whether or not a formal visit to the employer might be required. Reasons for a meeting with the employer may include, amongst others, the number of posts to be made redundant and particular employment relations issues within that employer at the time of the notification being received.  


Yours faithfully

Francis Stuart
Ian Lawrence

Joint Secretaries
Annex A
National Negotiating Council for the Probation Service


September 2012

To: 
The Chair of the Probation Trust 

The Chief Executive of the Probation Trust 

(Copy enclosed for the Head of Human Resources) 

The Secretary to the Probation Trust 

The Treasurer of the Probation Trust 

 Members of the NNC

NNC CIRCULAR NO.8/2012

Review of Management of Change Protocol

The Management of Change Protocol has now been in place for three years.  The stated aim of the protocol is for the employers and trade unions to work together to maintain the security of employment of probation staff in a positive industrial relations climate.

The protocol included a provision for it to be reviewed in May 2011 and, given experience of its use in a number of trusts, this review has now been undertaken by the Joint Secretaries under the auspices of the NNC.  As a result, it was considered that some issues required clarification and the purpose of this circular is to provide that clarification together with further guidance on the specific use of the protocol.

The Management of Change Protocol refers to timely planning and execution of workforce restructuring activity.  Paragraph 3 states:

‘Forward Planning
3.1. 
Timely workforce planning and the control of recruitment is the surest way of achieving security of employment and a workforce profile consistent with the needs of the organisation.

3.2. 
Trade unions should be fully involved in current and future workforce planning and consulted where the plans impact on the number and deployment of staff employed. 

3.3. 
All avenues must be explored to ensure that recourse to compulsory redundancy is minimised.’ 

A key theme emerging from the review is the issue of timeliness of referrals to the Joint Secretaries to enable us to carry out our role effectively and, connected with this, when the period of reflection is to commence.   

We, the Joint Secretaries, have produced the attached flow chart, at Appendix 1, to assist in identifying the key stages in any restructuring exercise that is likely to result in downsizing of the organisation.  

A major concern for the Joint Secretaries was also the perception that the protocol has the effect of increasing by six weeks (the length of the period of reflection), the potential date when notice of dismissal can be issued to any staff who may be subject to compulsory redundancy.  The protocol stated:

‘5.1. 
The period of reflection takes place when boards/trusts reach a critical stage in their workforce planning and realise that they may need to issue compulsory redundancy notices.’

This may be at any time and therefore the period of reflection could run concurrently with statutory periods of consultation and does not replace the requirement to consult with trade unions locally.  Experience in trusts recently has shown it to be the case that it is possible to undertake the normal consultation required without extending this by a further six weeks to accommodate the period of reflection.

Early notification to the Joint Secretaries will help to ensure that we are able to review the processes undertaken locally and decide whether or not a formal visit to the trust might be required.  As Joint Secretaries, we have also agreed that consideration will be given to whether a formal meeting will be required or whether a paper review might be sufficient. Reasons for a meeting with the trust may include the number of posts to be made redundant, the number of occasions a trust has had to implement the protocol in a 12 month period, and particular employment relations issues in the trust at the time of the notification being received.  


Where a trust notifies the Joint Secretaries of its intention to invoke the period of reflection, we will respond with a request that appropriate information is provided at the earliest opportunity.  The information required will include the completion of the Management of Change checklist, details of posts at risk, together with pay band and location information, copies of any information provided to trade unions locally and copies of local redundancy policy and procedure.  Copies of all the documentation provided to the Joint Secretaries should also be given to the local trade union representatives at the same time. The Joint Secretaries will then assess the information provided and decide whether a formal Period of Reflection meeting is appropriate.

A revised version of the Management of Change Protocol is attached to this Circular at Appendix 2.  We should be grateful if you would ensure that this replaces copies of the existing Protocol available locally.    Please note particularly that Paragraph 5.3 has been amended to the effect that notifications of potential compulsory redundancies should be sent to the Director of Probation and Contracted Services, NOMS and not to the DOM.

The Joint Secretaries remain available to assist.


Mark Ormerod
Jonathan Ledger 
Joint Secretaries
Appendix 1

Management of Change Flow Chart – initial steps














Appendix 2
National Negotiating Council
MANAGEMENT OF CHANGE PROTOCOL

1.
Introduction

1.1. 
This NNC Protocol expresses the determination of the probation employers and trade unions to work together to maintain the security of employment of probation staff in a positive industrial relations climate. 

1.2. 
The protocol provides an agreed framework within which trusts and trade unions should manage situations that potentially require a reduction in the number of employees.  It should be applied in conjunction with legislative requirements and in association with local trust policies and procedures.
1.3. 
It sets out best practice principles and procedure to help probation employers and trade unions to deal with the impact of financial settlements and restructuring arising from organisational change and the need to continue to deliver high quality services.  It is recognised that many trusts will already have in place policies and procedures consistent with the best practice set out in this document.
1.4. 
The guidance at Annex A is designed to ensure that individual employees are dealt with fairly and consistently and without discrimination.  It is also recognised that individual employees should, where possible, be afforded flexibility and choice within the options available in the change process.  Delivering flexibility should be seen as a shared responsibility between individual employers, their employees and the unions. 

2.
Aim

2.1
The aim of the NNC Management of Change Protocol is to ensure that every effort is made to minimise compulsory redundancies by using the following means:

· Timely forward planning.
· Consultation between employer and trade unions at the earliest possible opportunity.
· A period of reflection to allow all parties to take stock at local, regional and national level.
· Clarity over the options available to trusts to offer voluntary severance and/or voluntary early retirement.
· Advice on vacancy management and redeployment.

3. 
Forward Planning

3.1. 
Timely workforce planning and the control of recruitment is the surest way of achieving security of employment and a workforce profile consistent with the needs of the organisation.

3.2. 
Trade unions should be fully involved in current and future workforce planning and consulted where the plans impact on the number and deployment of staff employed. 

3.3. 
All avenues must be explored to ensure that recourse to compulsory redundancies is minimised. 

4.
Consultation

4.1. 
Trade union representatives and employees will be notified at the earliest opportunity of the reasons for potential redundancy situations.

4.2. 
Full and meaningful consultation will take place with trade union representatives, and the period of consultation should exceed statutory requirements whenever information can be provided at an earlier stage.

4.3. 
At the start of the period of consultation information will be provided to the trade unions on:

· the reason for the proposed redundancies;

· the number and category of employees who may be redundant;

· the proposed unit of redundancy;

· the proposed method of carrying out redundancy dismissals;
· the period over which redundancies might be carried out;
· the proposed methods of calculating severance payments;
· evidence that the relevant equalities issues have been considered of any redundancy proposals;
· an assessment of the impact of staffing changes on workloads and capacity.
4.4. 
The aim of the consultation should be to avoid the need for redundancies wherever possible;  reduce the number of employees who are to be made redundant to a minimum;  determine redundancy selection criteria;  determine any voluntary severance scheme and mitigate the negative consequences of any redundancies, particularly in relation to workloads and capacity. Plans for workforce changes should incorporate:


· necessary changes to workload/distribution of workload; 

· proposals for workload relief;

· proposals to discontinue certain work.

4.5. 
The results of the consultation with the recognised trade unions, including any representations made by the trade unions, will be considered by the trust board prior to any final decision.  A formal response to the trade unions’ representations will be made.
5.
The Period of Reflection

5.1. 
The period of reflection takes place when trusts reach a critical stage in their workforce planning and realise that they may need to issue compulsory redundancy notices.

5.2. 
The period of reflection enables:

● 
all parties to take stock/review action taken to date to avoid compulsory redundancies and

● 
an opportunity to look at any further action that could be taken to alleviate 
the situation (including addressing any barriers).
5.3. 
Trusts should notify the NNC Joint Secretaries by email at least six weeks before they are planning to issue compulsory redundancy notices to enable the period of reflection to commence.  The Director of Probation and Contracted Services should also be made aware of the intention to issue notices of compulsory redundancy.  The period of reflection can run concurrently with statutory periods of consultation and does not replace the requirement to consult with trade unions locally.

5.4
The period of reflection may take the form of meetings between the following stakeholders:

● 
Trust

● 
Recognised trade unions

● 
NNC Joint Secretaries

● 
NOMS Director of Probation and Contracted Services 
5.5 
It should be noted that, where appropriate and subject to the documentation provided, the Joint Secretaries may meet without the need for trust or local trade union representatives to be present to consider a management of change matter within a trust.

5.6
Where a meeting is considered appropriate, it will be chaired by the NNC Joint Secretaries and will refer to the guidance at Annex A.
6.
Vacancy Management and Redeployment

6.1
Trusts must explore all pre-redundancy measures before seeking to go down the compulsory redundancy route.  These alternative measures will be examined as part of the period of reflection.

6.2
Consideration should be given to:

· suitable alternative employment;

· ring fencing of existing vacancies;

· retraining;

· linking with other external employers to identify any potential employment

opportunities.

6.3
Trusts should also place any job vacancy advertisements on the probation service intranet (EPIC). 


7.
Voluntary Redundancy/Voluntary Early Retirement Schemes

7.1
The decision whether to award voluntary redundancy or early retirement is at the employer’s absolute discretion and will include consideration of, amongst other things, financial and organisational issues.  Where at all possible, decisions on voluntary measures should be made prior to the contemplation of compulsory redundancy.

7.2
 Trusts should explore the use of discretions available to them to enhance voluntary severance or early retirement payments via the following statutory provisions:


· Local Government (Early Termination of Employment) (Discretionary Compensation) Regulations 2006 


· Local Government Pension Scheme Regulations 2007 

7.3
Advice on these discretionary provisions is available from PA, NOMS and regional trade union officials.


8. 
Evidence that the relevant equalities issues have been considered

8.1 
No formal requirement exists in the public sector Equality Duty to produce formal Equality Impact Assessments.  Public bodies have the flexibility to move away from publishing long, formulaic documents, often produced after decisions have been made, and towards genuinely focussing on delivering equal treatment and equal opportunities for all. In having due regard, there must be evidence that the relevant equality issues have been considered. This can be shown in a variety of ways, such as in the minutes of a meeting where the issue was discussed, or by the publication of the data that supported a key decision.

Further information on the Equalities Duty for public bodies can be found at: http://www.homeoffice.gov.uk/equalities/equality-act/equality-duty/  
9. 
Status

9.1
This Protocol will be reviewed at two yearly intervals.  The next review will take place in July 2014.

 Annex A 
Pre - Redundancy Guidance


1. 
Is there an alternative to reducing the staffing complement? 
Consideration has been given to the impact of:


· Natural wastage

· Restrictions on recruitment

· Cessation of use of agency workers

· Reduction or elimination of overtime

· Availability of secondments to NOMS
· Other possible measures 

2. 
Have you consulted with the recognised trade unions? 


In consultation, the key is not so much the length of the consultation process but 
the quality of 
the consultation which takes place during that period.  

3. 
Consultation Arrangements



It is expected that the period of consultation will be the length of time necessary 
for full and meaningful consultation to take place and to comply where 
appropriate with statutory collective redundancy consultation periods.
4. 
Have you considered Voluntary Redundancy or Early Retirement 
Schemes?

5. 
Was the ‘pool’ of employees from which those who are to be made 
redundant selected objectively and fairly reached?

6. 
Have fair, objective selection criteria been used? 


Use objective criteria, precisely defined and capable of being applied in an 
independent way, when selecting employees for redundancy. This is to ensure 
that they are not selected unfairly. 

7. 
Have you established a fair and objective selection process?


8.
Are pay protection arrangements clearly stated in your agreed redundancy 
policy/procedure? 
9. 
Have you established an appeals procedure?


10.
Have you provided evidence that the relevant equality issues have been considered?


11. 
Have you consulted each employee at risk of redundancy individually?


Individual consultation with employees is essential.  If such consultation is not 
carried out, any subsequent dismissal will almost certainly be unfair.


The consultation meeting should:


· include an explanation of the basis for the individual’s provisional selection 
for redundancy and

· provide an opportunity for the individual to express her or his views, ask 
any questions and to discuss and/or identify any alternatives to 
redundancy.

12. 
Have you offered counseling to employees at risk of redundancy?


13. 
Have you considered suitable alternative employment for each employee at 
risk of redundancy?


An employer must take reasonable steps to find alternative employment for employees who would otherwise be dismissed by way of redundancy.  A failure to do so could make any dismissal unfair. In considering suitable alternative employment for staff with a disability, it should be remembered that the provisions of the Equalities Act to make reasonable adjustments must also feature in this exercise. In the case of an employee on 
maternity/adoption leave the employer's obligations go further in terms of 
identifying suitable alternative employment. The employer is under a statutory obligation to offer the employee any suitable alternative vacancy that exists. Care should also be taken to fully engage with any employees on long term sick leave who are at risk of redundancy. 

14. 
Have you assisted each employee at risk of redundancy to find other work?


Employees who have been given notice of dismissal by reason of redundancy 
should be provided with reasonable paid time off during working hours to look for 
new employment or make arrangements for training for future employment. Time 
off could be for the employee to attend an interview or visit a job centre or 
recruitment agency.  Practical support which trusts can provide may include 
assistance in the preparation of CVs, training in interview technique etc. Links 
can also usefully be developed with external Employment and Training 
Agencies
15. 
Have you calculated notice periods and entitlement to redundancy 
payments correctly?
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Identification of workforce changes involving potential compulsory redundancy





It is vital the period of reflection commences at an early a stage in order to assure the NNC Joint Secretaries that all possible measures have been taken to avoid compulsory redundancy. This will also ensure that the period of reflection runs concurrently with local consultation timescales.  The NNC Joint Secretaries should be notified as soon as local consultation commences, i.e. at least six weeks before it is proposed to issue notices of compulsory redundancy.  





Initial consultation with local trade union reps to advise of workforce changes and potential compulsory redundancy 





Notification to NNC Joint Secretaries of workforce changes involving potential compulsory redundancy





Six week period of reflection commences and runs concurrent with statutory/local consultation process





The Management of Change questionnaire should include as much detail as is currently available.  The Joint Secretaries will then assess the information provided and decide whether a formal Period of Reflection meeting is appropriate. A review cannot take place without evidence that the relevant equalities issues have been considered, a copy of the local redundancy policy and procedure and any other relevant documentation that has been shared with the local trade unions for consultation purposes.





Trust completes Management of Change Questionnaire and sends to NNC Joint Secretaries together with evidence that the relevant equalities issues have been considered, copy of local redundancy policy and procedure and consultation documentation shared with local trade union 





NNC Joint Secretaries review documentation and determine whether a meeting is required with the trust.  If a meeting is required this will be arranged as soon as possible; otherwise the review will be based on the documents submitted 





The trust will be notified of any actions recommended within five working days of the PoR meeting or paper review 








