
N38/2018
PROBATION NEGOTIATING COMMITTEE (PNC)

REPORT TO THE NEC 27 NOVEMBER 2018
The first meeting of the Committee took place on 8th November 2018. There remains one vacancy in Bands 1-3, one vacancy in Band 4 and still 2 vacancies in Bands 5+.

The following items were discussed:

1. Pay Offer Ballot 2018-19 – Result / Pay Unity Campaign – next steps

· Napo’s ballot result was: 1825 accept v 53 reject. The GMB have voted to accept as well as UNISON. The deadline for pay roll for tomorrow should be met so members’ pay gets updated with back pay in the November pay package.
· SOP have been doing ‘trial runs’ to ensure everything is being implemented as smooth as possible, but problems are still anticipated for those staff in situations like currently on half or reduced pay, those acting up, changing pay bands, or those retiring / joining between April and now.

· UNISON’s position was discussed. Especially in the North East and North West their messages/briefings to staff had been extremely negative and rather than the national position of no recommendation it was as if they were recommending to reject the offer. They had also been misrepresenting the offer and putting out incorrect information, contradicting our briefings and creating confusion. We have objected to UNISON nationally about this. 
· In terms of CRCs, Dean Rogers commented: none of the CRCs will be matching this NPs offer in current times – even if they had the money. The Committee needs to decide how to respond to their offers (will be discussed under item CRCs – later on). A pay briefing for CRC members has been developed: all the CRC owners are approached saying we understand the position they are in and that we want to work with them to go to the MoJ and Treasury that the CRCs must be given the resources and price adjustments in contracts otherwise they will see staff leaving and moving to NPS, effectively undermining the CRCs. It is possible some owners will be walking away. So we need to ask what’s on offer in the contracts and what additional resources are built into the model to maintain pay parity / pay unity. Plus, there needs to be a standard framework around the professional competencies. Conversations have started in MTC Novo where they have agreed to work with us and have shared their budget and funding forecasts. Working Links are not engaged at all. RRP are saying they haven’t got the money. Interserve were reported telling the unions that they had gone to the MoJ and asked for more money but were told they weren’t getting anything. They have asked for a claim to be submitted, deadline is Friday 16 November. The PNC agreed, the starting point for any CRC claims should be the NPS pay offer. This item to be discussed further. 
2. NPS negotiating items

2a. NPS JNC Constitution – update. Close to signing off or has now been signed off; it had been delayed due to the various signatories having been on leave and not physically present to sign the document off.
2b. NPS Disputes Procedure – update. The latest version had been circulated to PNC (N33/2018 refers and attached). UNISON’s Negotiating Committee believed this was the best version to be achieved by negotiation and were happy to sign this off and GMB also believed happy for this to be signed off. PNC also accepted this version and happy to sign this off. ACTION: Dean/Ian to inform NPS. The Committee noted that there will now finally be a mechanism to ‘properly’ progress our registered disputes.
2c. Facility time agreement update. Nothing to update since the last meeting. This discussion was overtaken by intense pay negotiations. Francis Stuart did give a commitment to facilitate whatever time is required and support for members to facilitate in the consultation around the professional competencies as well as for the management review. 
Francis Stuart has also been reminded about time-off for reps’ training – in light of the upcoming training programme, especially as is crucial for the required GDPR training. It is key they give release for this, and this will be a priority to get sorted.

2d. Update on PILON and Notice Pay / IHER issues  
i. PILON: the PILON (Payment In Lieu Of Notice) cases are a part of the national dispute against SSCL and arisen from SOP issues, ie nobody has an automatic right to PILON if dismissed due to any other reason bar redundancy. NPS say it is 13 weeks’ notice at rate of pay at point of dismissal, which is unacceptable as most members will have been on half pay at that time. Three cases have been registered at Employment Tribunal (ET) with another 13 cases in train with Thompsons. 

The cases are difficult to prepare as most members will have retired and have been subjected to a lot of stress and it is hard to compile all the evidence required for Thompsons to progress to cases, in some instances the information requires is no longer available. If any Committee members are aware of any cases, they need to contact Dean Rogers so a questionnaire can be sent to them for submission to Thompsons.

ii. IHER: Steve Buxton is the person especially appointed to deal with pensions’ issues and to be the NPS LGPS Link. A meeting was arranged with him but the NPS are trying to subsume these discussions as part of the TU Engagement Forum meetings which is inappropriate as it needs to be given special and urgent attention. The main recent issues are that people have not been sent dismissal letters (SOP haven’t been telling line managers to issue these letters – and that is not their fault, this should be done centrally), but so without these letters members are not able to apply for benefits etc. 

iii. Other SOP issues: civil service / prison references are creeping in again. Dismissal on capability has reference to discretion sits with the ‘Governor’. A case was reported where senior managers were supporting an application for sick leave excusal but SOP rejecting it because it needed the “Governor’s Governor” to sign it off etc. Continued exasperation over not being understood we’re not a prison service. 
Also issues around holiday pay (as well as the sick leave excusals) where SOP are going back on all of the employment records and are starting to claim back money. All these cases are being catalogued and the Minister will be written to about these.
2e. Privatisation of NPS Approved Premises Night Waking Cover 
This is a standing item on the TU Engagement Forum meetings. Question is how long to let this go on before TUS to undertake further action? Especially concerned with the Christmas cover coming up. NPS are just saying they are doing their best to help. Cases have been heard of where Managers are doing their day-to-day job, then covering a night rota and back in the job traveling the next day, clearly being in breach of the EU Working Time Directive. The picture is mixed over the 2 private providers, OCS and Sodexo where Sodexo are providing cover in 90% of rotas, but then other areas badly covered. Trade Union Side (TUS) have been demanding that the contracts are taken back in-house. The providers are not necessarily at fault; it is the contract that was wrong from the start. TUS have said it was not going to work, the implementation was delayed for 3 months and 9 months later it is clear it is not working. NPS not understood it is a therapeutic role / cover rather than a security role and never should have been tagged along to a maintenance contract, plus they cover a too small area so the pool of eligible people is to small hence not getting the coverage either. NPS should have targeted social care providers which would have resulted in a better pool of available staff. 

ACTIONS: 

i. Do a members’ survey: enquire in an anonymous way regarding how the rotas have been implemented and whether there has been an increase in violent incidents and whether people might not be recording them because they are scared of the consequences. 

ii. Write to the Minister about this as well as targeting MPs in affected areas to submit Parliamentary Questions (PQs). 

3. CRC negotiating items including Probation System Review (PSR) update

3a. PSR
Katie Lomas reported that the Finance Sub Committee has approved budget for materials for the campaign around the re-unification of the Service, including the campaign for #PayUnity. It was acknowledged CRCs need extra attention. 
3b. CRC pay offers:

Following discussion, the PNC agreed the following principles:

· Any claims submitted from now on (including the Interserve request for a fresh claim from TUs) should be the NPS offer
· If the negotiations have progressed as far as is reasonable without achieving an offer comparable to the NPS pay offer it is important that there is consultation with the appropriate branch members. This could be in the form of a survey to relevant members, workplace meetings or teleconferences etc. 

· The feedback from those members should be presented to PNC along with details of the offer for consideration. PNC will make a decision (by correspondence if necessary to meet deadlines) about whether and how to put the offer to members. This decision will be made taking into account the feedback from relevant members.

4. A.O.B. 

4a. Prison environmental allowance for people “transitioning” under OMIC: Once those staff working there for a set amount of days a weekend and have keys, is it assumed they’d be eligible for this allowance pro rata. ACTION: Katie will take this up with the OMiC team.
4b. ViSOR vetting. Napo are meeting Sonia Crozier on 21st November to discuss our dispute and way forward out, ie continuing with the current Status Quo, ie, where if a person has failed, a work-around will be found. 
4c. E3. A discussion was held around the last round of E3 job evaluations before it was wound up. Reps should be going to ‘My Services’ and check out the ‘Restructuring Toolkit’. Members can appeal to get the 70% threshold of work done in last round of job evaluations. 
4d.
OMiC Update. Katie Lomas has taken over the lead on this for Napo and has started attending briefings and an update to the Committee, NEC and members will be provided. 
Any updates since the report was circulated will be given verbally at the NEC. 
Commonly used Abbreviations in this report:
3PF (Probation Professional Practice Forum)

ACAS: Advisory, conciliation and Arbitration Service

AGM: Annual General Meeting
CRC: Community Rehabilitation Company
E3: Effectiveness, Efficiency, Excellence Programme (in the NPS)

HMPPS: Her Majesty’s Prisons and Probation Service

HR: Human Resources
HQ: Head Quarters

JNCC: Joint Negotiating Consultation Committee
NPS: National Probation Service

PNC: Probation Negotiating Committee
PQiP: Professional Qualification in Probation

PSR: Probation Systems Review (TR – Transforming Rehabilitation – 2)
SSCL: Shared Services Connected Limited 
SOP: Single Operating Platform

SoSfJ: Secretary of State for Justice
TUPE – Transfer of Undertakings (Protection of Employment)
TUS – Trade Union Side


N33/2018 - APPENDIX

NPS NATIONAL DISPUTES RESOLUTION PROCEDURE
1.
Introduction
1.1
This procedure sets out the process under the constitution of the National Probation Service Joint Negotiation Committee whereby a dispute (which is within the scope of section 3  below) may be registered and resolved at one of three sequential stages; local, regional  or national resolution. 

1.2
This procedure also provides for disputes regarding a regional or national issue   (which are within the scope of section 3 below) to be first heard at regional or national levels respectively.

2.
Principles
2.1
Prior to a dispute being registered every reasonable effort must be made by all parties to meet and discuss the issue and to find an informal resolution. 

2.2
All parties are committed to resolving disputes at the lowest possible level, locally wherever possible and at the earliest opportunity.

2.3
Once a dispute is registered, every effort must be made by all parties to this procedure to explore and exhaust all opportunities to resolve the issue in dispute at the first stage before consideration is made in respect of escalation to regional level resolution.  This same endeavour must also be applied before the issue would be finally escalated to national determination, and in respect of regional and national disputes.   

2.4 
The convening of dispute resolution panels should not prevent informal discussions continuing in an attempt to resolve issues before the panel convenes.

3.
Scope

To consider and resolve failures to agree in respect of: 

3.1
The interpretation and/or implementation of existing national agreements with NPS recognised trade unions negotiated through collective bargaining which directly relate to employee terms and conditions of employment (including pay and pensions). 
3.2
Other local or regional disputes over NPS/HMPPS proposed changes to the status quo which impact on employees for whom the trade unions in this agreement have recognition rights.

3.3
Matters in respect of 1 and 2 over which the Chief Executive Officer (CEO) of HMPPS exercises delegated authority. 

3.4
 Changes to Civil Service terms, conditions and policies over which the HMPPS CEO does not exercise delegated authority are not in scope of this agreement. In such circumstances there would be wider Civil Service consultation with the unions where such proposals impact on employees. HMPPS and NPS change proposals and the outcome of any dispute about them cannot breach or override Civil Service policy.
3.5
Matters concerning an individual grievance or disciplinary action will be determined by the appropriate policies and will not be eligible for resolution through the NPS National Disputes Resolution procedure.

3.6 
This disputes resolution procedure does not apply to matters which need to be progressed through collective bargaining, for which the trade dispute route under TULCRA will apply.  

4.
Stages for local dispute resolution 

4.1
The following process allows for disputes to be escalated as necessary from local to regional to national level.

4.2
 Local discussion fails to resolve the qualifying issue informally and one party to this agreement registers a formal Failure to Agree (FTA). The pro-forma at Annex 1 refers.  This then requires all parties to engage in the formal dispute resolution process in a timely process to seek resolution at the earliest opportunity and lowest level. 

Stage 1.
Local resolution of an issue.  Once the FTA has been registered, the dispute panel should where at all possible be convened within 15 working days. All local avenues of discussion should be completed within 25 working days of the dispute being registered at local level.  

Stage 2.
Resolution at regional level. Escalation to this level must only be at the point where local avenues of resolution can be demonstrably shown to be exhausted. Upon escalation to regional level, a panel should be convened where at all possible within 15 working days of the dispute being escalated to regional level. At regional level, recourse remains available to refer the matter back to local level if it is agreed by all parties that avenues of local resolution have not been fully explored.  All avenues of discussion at regional level should be completed within 25 working days of the dispute being escalated to regional level. 

Stage 3.
Resolution at National level. Escalation to this level is only after thorough talks at local and regional level have failed.  Upon escalation a panel should be convened, where at all possible and subject to the best endeavours, of all parties within 15 working days.  Final resolution should be within 30 working days of the dispute being escalated to National level.  

5.
Membership of Dispute Resolution Panel
5.1
A dispute will be heard by a panel of three people and will be chaired as in the table below, subject to the Chair not having previously been involved in the matter under dispute:

	Staff Group
	Level One Chair 
	Level Two Chair
	Level Three Chair

	NPS staff working primarily in probation premises 
	NPS Manager
	NPS Assistant Chief Officer or Deputy Director
	Deputy Director or Executive Director of NPS dependent upon the dispute 

	NPS staff working primarily in prison premises


	The line manager or manager’s manager 


	NPS Assistant Chief Officer, or Prison Group Director/Governor dependant on the issue (see 5.2 below)
	NPS Deputy Director or Executive Director of NPS or Prison Group Director or Executive Prison Director, dependent upon the dispute 


5.2
In respect of NPS staff working primarily in prisons, determination of the appropriate Disputes Resolution Chair (i.e. NPS or Public Sector Prisons (PSP)) will apply as follows:

· Disputes within the scope of 3.1 will be heard through the NPS management line. 

· Disputes within the scope of 3.2 regarding proposed prison operational changes to the status quo in prisons which impact on employees for whom the trade unions in this agreement have recognition rights will be heard through the PSP management line.

5.3
The composition of the Panel would be of three people: one from HR and one from the recognised trade unions, chaired by an appropriate NPS or HMPPS manager.  Suitable individual(s) may be invited to provide professional advice to the panel.

Roles of the Panel Members:
5.3 
To consider the dispute; to listen to the representations of the parties presenting and responding to the dispute; to ask questions and request further information as appropriate; to contribute fully as a panel member to the aim of finding a resolution.     
5.4
As well as being a full contributory panel member, the Chair holds responsibility for ensuring a transparent and fair decision making process.

5.5    The HR representative is responsible for ensuring adherence to the disputes procedure and to timescales and for informing appropriate parties of the outcome.

5.6    The Panel are collectively responsible for making every reasonable effort to reach a consensus on the decision.  
6.
Procedure 
6.1
A Disputes Panel (see above) may be requested by a recognised Trade Union, or the Employer side, subject to the following procedure:

(a) At least 10 working days before the hearing both parties to the disputes resolution process to submit a written summary of the disagreement.

(b) The summaries of each party to the dispute to be circulated to the other and both to Dispute Panel members.

(c) The party requesting the hearing shall put its case first, then be questioned by the Panel.

(d) The other party shall put its case, then be questioned by the Panel.

(e) The parties will then be invited to sum up in reverse order, then withdraw whilst the Panel considers its judgement or adjourn for an agreed period if more information is required by the Panel to inform their decision.
(f) Each party to the dispute may call additional witnesses/ subject experts in support of their submission to the panel. The intention to do so and the relevance of the additional attendee must be shared in advance with the Panel Chair.  
7.
Panel Powers

7.1
A dispute panel at levels one or two may:

(a) Reach a decision on  the resolution of the disagreement ; or
(b) Escalate with substantive reasons for further consideration at the next level;

(c)
At level two, a panel may refer the dispute back to the level one panel if they believe that full discussions have not been had or the argument is flawed. Equally, level 3 may refer back to level 2 for the same consideration. A referral back from a higher level can happen only once at that level.

8.
Appeal

8.1
Should either party not be satisfied with the decision of the panel at stage 1 or stage 2, they may refer the matter to the next level. If still unresolved at level 3, further options are listed in section 10.  
9.
Level 3 Panel Resolution

9.1
At level 3, the dispute resolution panel may:

(a) reach a decision on the disagreement with this providing the final resolution; or
(b) May refer the dispute back to the level two panel if they believe that full discussions have not been had, there is an opportunity for a partial resolution or the argument is flawed. This can only happen once;

9.2
If there is no resolution after the options at 9.1 have been considered, the Final Decision based on the evidence provided to conclude the dispute will be made by the level 3 Chair.

10.
Disagreements with the Final Decision
10.1
 If trade unions are not content with the final outcome then the specific issue in dispute may be referred to an agreed third party, e.g. the Advisory, Conciliation and Arbitration Service (ACAS) for mediation or conciliation as per the constitution of the JNC.
10.2
The meeting which will be chaired by the agreed 3rd Party and purpose is to give the opportunity for the NPS Deputy Director or Executive Director as 9.2 refers to reconsider the decision previously made. 

10.3     In terms of this procedure, if there is no agreement following mediation or consultation, this disputes process is deemed to be concluded and the Final Decision is implemented.

10.4
If there is no agreement to go to mediation or conciliation, the trade union maintains the option of recourse in compliance with TULRCA (trade dispute route).  

11.
Stages for Regional and National Disputes

Regional 

11.1
Regional disputes will be heard first at level 2 of the above process and if there is no resolution at that stage would progress to level 3 and then potentially to mediation or conciliation in line with the above provisions. 

National 

11.2
National Disputes will be heard at level 3 of the above process and, if not resolved, will potentially move to mediation or conciliation in line with the above provisions.

12.
Matters progressed through collective bargaining (outside this procedure)

12.1
Whilst trade union disputes regarding the failure to reach agreement on proposed enhancements or changes to terms and conditions through collective bargaining are outside the scope of this procedure, all parties to such negotiations would consider the potential for resolution through ACAS conciliation where feasible. 

13.
Timing

13.1
All parties agree that every professional endeavour should be made to resolve disputes within a reasonable time period. The expectation is that all disputes should be resolved within three months of the date of being raised. Should they not be resolved at this point the disputes resolution panel may agree to the dispute being classed as expired and a new dispute would need to be registered if the party who raised the original dispute still seeks resolution.  

13.2
Any dispute which is unresolved after six months will automatically expire and a new dispute would need to be raised.

14. 
Review and termination 
14.1
All parties commit to review the application of this disputes procedure periodically and to an initial 12 month review to ensure that systems in support of it are effective.   

14.2
No party will be able to terminate their party to this agreement unilaterally without giving at least 6 months’ notice of the ending of the agreement.  In the event that either party gives such notice of the ending of the agreement the parties will work during the 6 months’ notice period to agree a replacement agreement and will remain signed up to the agreement during the notice period.  
Annex 1

National Probation Service - Failure to Agree

Formal Notification of a Failure to Agree (FTA)

This FTA should only be submitted where both parties can demonstrate that they have used their best endeavours to resolve the disagreement. 

Issue:

1. Local Delivery Unit/Office /Establishment (as appropriate) raising dispute: …………….

2. Interpretation of matter causing dispute (attach full detail of the issue, impact, including numbers of staff, geographical spread etc.):
3. How would you like the matter resolved?
4. Details of joint local discussions held to try to resolve the issue (please give dates, key points of discussion and details of those who were present). 
5. Submitted by (name and position) …………………………………………………………………………..

Signature: ..........................................

Date: ..................................................
Note:

The Dispute must be sent to the appropriate level of Panel Chair 

It must be copied electronically to the HMPPS Employee Relations team (employeerelations@noms.gsi.gov.uk) and to the relevant national trade union official. 

For National disputes, a completed copy of this form must be sent to the Executive Director of NPS as chair of the national Joint Negotiation Council (JNC). 
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